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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HIT TXHR FTYAIGTOT TG
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(b) in case of renaie _or’ auty O eXCISe On goods expuiled Lo drly Luulliy ol
territory o.ut3|de India of on excisable material used in the manufacture of the
goods which are exported to any couniry or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. : ; '
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on

final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.-EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to ba appealed against is
communicated and shall be accompanied by two copies each of the 010 and

Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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ice Tax Appellate Tribunal:-

Appe'al to Customs, Excise & Serv
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Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block [\l_gfl_;;g;i'--_R:K. ‘Puram, New Delhi in all
matters relating to classification valuation and
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3- as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ;
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11:D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APPEAL
M/s Sikko Industries Limited(Fertilizer Unit), 193/2 & 193/2/2,Ambica
Estate,Sanand-Viramgam Highwoy,. lyava, Tal-Sanand, Dist-
Ahmedabad(henceforth, “appellant”) has fled the present appedl
against the Order-in-Original No.03/AC/D/BJM/2018-19 dated 19.06.2018
(henceforth,“impugned order”) passed by the Assistant Commissioner,

CGSR & Central  Excise, - Riv-lll, Ahmedabad-North  (henceforth,
“adjudicating authority”).

2. The facts giving rise to the present appeadl, in brief, are as follows.’
The appellant are manufacturing of NPK, Organic and Sea weed based
fertilizers and Soil Conditioners falling under Chapter 31 and 38 of the
_Cen’frol Excise Tariff Act, 1985 respectively. It revealed from the sample of
~ the product viz. sikko gold, sikko power, bio-star, macrons, white gold, NPK
20: 20:00, NPK 12:32:06 etc taken for chemical testing during search and
its test report that said unit was manufacturing soil conditioners under .
different brand names viz. Sikko Gold, Sikko Power, Bio-Star but clearing
the same in the guise of fertilizers classifying them under Chapter 31
instead of chapter 38 of the Central Excise Tariff Act,1985. It revealed that
in order to avail the benefit of Noti.No.01/201 1-CE dated 01.03.2011 as
amended by Noti. No. 12/2012-CE dated 17.03.2012, the appellant
misclassified their product i.e. soil conditioner “Sikko Fast" under Chapter
31 of the Central Excise Tariff Act,1985 and paid duty at concessional rate
of 1%. Demand of differential duty short paid by the appellant for the
period from July 2014 to June, 2017 amounting to Rs.8,63,543/- was
confirmed under impugned order classifying the goods “Sikko Fast” under .
Sub head no.38249090 instead of 31052000 of the Central Excise Tariff
Act. 1985 denying the benefit of Noti.No.01/2011-CE dated 01.03.2011 as
amended and Noti. No. 12/2012-CE dated 17.03.2012.

3. Being aggrieved with the impugned order the appellant preferred
this appeal contesting inter alia, that the case of the department is based
on test report of the sample of the product “Sikko Fast” which spoke only
of the characteristic of the sample, query raised at Sr.no.3 and 4 could not
be ascertained for want of facility; that why sample was not sent for
satisfying the queries raised at Sr.no.3 and 4; that reliance placed by the
department on incomplete test report s unjust, unfair and |I!e9)/f
particularly when it was objected by us; that finding of the odjud;}@’rl * %,

authority that law level presence of any element in a product| w" uld @Z
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mean that such elements are not essential element is not based on any
acceptable evidence; that chapter note 6 of chapter 31 provides that
the term ‘other fertilizer' applies only to products of a kind used Qs
fertilizers and contain essential constituent, at least one of the element
nitrogen, phosphorous or potassium. It does not provide as to what extent
the essential element should be contained, essential materials are present
in our product ‘Sikko Fast' ; that the adjudication authority has no where
mentioned that the product under dispute was not used as soil
conditioners: that ‘Sikko Fast' is nothing but soil conditioners and soil
conditioners are a kind of fertilizer; that the soil conditioner is covered
under the definition of fertilizer as given under Fertilizer (Control)
Order,2085; that decision of Hon'ble Supreme Court reported at
1997(91)ELT 3(SC) in case of Guijarat Fertilizers Co. v/s CCE supports our
case which the adjudication authority has not considered; that when
Hon'ble Apex Court has classified soil conditioner as fertilizer, Boards order
cannot be interpreted so as to go beyond the scope of said decision; that
in view of the case law 2018(362)(ELT/822(Tri Chennai) wherein it is held
that disputes arising out of difference in interpretation vis-a-vis the
classification of the new product, there cannot be allegation that
appellant have evaded duty by way of fraud,misinterpretation or
misstatement or suppressioﬁ of facts and no penalty can be imposed
under Section 11AC -of the Central Excise Act; In case of CCE Pune-l v/s
JCB India Itd reported at 2014(312) ELT 593(Tri. Mumbai),also it was held

that extended period cannot be invoked in case of classification dispute.

4, In the Personal hearing held on 07.03.2019 wherein Shri Vishal Mistry,
Account Manager of the appellant firm submitted a letter dated
05.03.2019 muainly stating that incomplete test report cannot be
considered for deciding the classification of the product, their product

'Sikko Fast’ is being sold as soil conditioner and used by farmers

exclusively, efc.

5; | have carefully gone through the facts of the case records and
submissions made therein. The issue requiring determination in the case is
classification of the product ‘Sikko Fast' manufactured and cleared by
the appellant whether under Chapter 31 or 38 of the Central Excise Tariff
Act 1985 and whether benefit of Notfi. No. 01/?_01 1. CE dated 01 .03.2011 as
amended and Nofi. No. 12/2012-CE do’r96 17@3 2@12 (Sr.No.128) are

available to it or not. Since the issue mvol\ga,s Iqs' tflcéxhdmof the product
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iSikko Fast' whether under Chapter S$.H.N0.38249090 or 31052000, |
reproduce below descriptions of goods of said chapters and nofe 6 of

chapter 31 for ease of reference;

Tariff Description of Goods

item

31052000 | Mineral or chemical fertilisers containing three fertilising elements

nitrogen, phosphorus and potassium

3824 PREPARED BINDERS FOR FOUNDRY MOULDS OR CORES; CHEMICAL
PRODUCTS AND PREPARATIONS OF THE CHEMICAL OR ALLIED
INDUSTRIES (INCLUDING THOSE CONSISTING OF MIXTURES OF NATURAL
PRODUCTS), NOT ELSEWHERE SPECIFIED OR INCLUDED

5.1 Chapter note é of chapter 31 states as under;
6. For the purposes of heading 3105, the term “other fertilisers” applies only to products of
a kind used as fertilisers and containing, as an essential constituent, at least one of the

fertilising elements nitrogen, phosphorus or potassium.

Above chapter note stipulates that Nitrogen or Phosphorous or
Potassium must be an essential component for a product to be classified
as ‘other product' under chapter 3105. In the instant case the test report
shows presence of ‘Nifrogen'- 1.1% and ‘Potassium’ as k- 2-1% which is
very low level and hence none of them can be considered as an
essential constituent. Therefore, finding of the lower authority that neither
Nitrogen nor Phosphorous nor Potassium can be said as essential
constituent in the product 'Sikko Fast' and it does not merit classification
under chapter heading 3105 of CETA,1985 is proper and need nof
require any interference as the same is based on test report. It is further
contested by the appellant that reliance placed by the department on
incomplete test report is unjust and unfair. | have gone said through test
report dated 08.11.2016 and find that the same is not incomplete in as
much as the percentage composition of mentioned therein has been
considered by the adjudicating authority for arriving at proper

classification of the prodUc’r.

52 The Adjudicating authority has also relied on Circular
No.1022/10/2016-CX dated 06.04.2018 wherein it was clarified that sale
of micronutrients as ‘micronutrient fertilizer' would not lead to
classification thereof as fertilizers under chapter 31 of Cen’rrol Excise Tariff

Act, 1985 and that where the essential consh’ruemf gzvmg ‘thér\oc’rer to
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the mixure is one or more of the three elements noméIy Nitrogen,
Phosphorous or Potassium, the mixture shall be classified under any of
the heading of Chapter 31, depending upon its composition and on
other hand, where the essenfial character of the product is that of
mixture of micronutrient/multi-micronutrients having predominately frace
element, it shall be classified under CETH 3824 as chemical product not
elsewhere specified or included. The appellant has thus failed to
substantiate its claim for classification of Sikko Fast' under chapter 31
whereas the classification of this product under CETH 3824 by the
adjudicating authority is correctly based on Circular No.1022/10/2016-CX
dated 06.04.2018 and hence do not require interference. Further, In the
present case, the adjudicating authority has relied on the test report
showing very low presence of these three elements whereas the
appellants has not produced any evidence to the contrary. Therefore,
the classification of the product confirmed in the impugned order in

respect of 'Sikko Fast' is liable to be upheld.

6. It is contested that ‘Sikko Fast’ is nothing but soil conditioners, the
adjudication authority has no where mentioned that the product under
dispute was not used as soil conditioners which is a kind of fertilizer. In this
regard, the adjudicating authority at para 12.2 of the impugned order
has already observed that “Also the assessee has not produced any
documentary evidence fo prove that the product 'SIKKO FAST' has
been sold for the nutrient Nitfrogen or Phosphorous or Potassium in the
market”. In view of this fact, said plea of the appellant is not
acceptable. | also agree with the finding of the adjudicating authority
wherein it is observed that fhe product was manufactured out of
dolomite, bentonifte, gypsum, rock phosphate efc ono’ all these raw
material falls under chapter 25 of the Central Excise Tariff Act, 1985
containing cow dung as filer and not manufactured out from cow
dung/city compost only. Since, the product 'Sikko Fast' manufactured
and consisting raw material of chapter 25 of the Central Excise Tariff

Act, 1985, are nothing but plant growing media which is evident from the

test report of this product.

7 Further, the issue of classification of the produc’r i.e. Best Agri
Product(BAP),Sikko Bio 3tar, Sikko Power and Vakr! 3D manufclciured by
the appellant stands decided by me under @rder In Ahpe?@l No.AHM-
EXCUSE-002-APP-390-17-18 and AHM- EXCUSE*OO@ AF@/‘?}l 17 18 both
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26.03.2018 upholding classification said products under chapter 38 of
~ Central Excise Tariff Act,1985. Classification of the products similar in
nature to the present one i.e 'Sikko Fast’ were classified and upheld
under chapter 3824 Central Excise Tariff Act, 1985 based on CBEC
Circular No. 1022/10/2016-CX dated 06.04.2016. In view of the above, |
upheld the impugned order classifying the product 'Sikko Fast’ under
S.H.N0.38249090 of Central Excise Tariff Act, 1985.

8. In view of aforesaid discussions, the appeal is rejected.

9. 3dIeTehdl EaRT Gl T 378 37diel &7 fTeRT IR cRkish & foharm ST ¢ |

The appeal filed by the appellant stands disposed of in above
terms. :
AT

(3T )
T e (3dTed)
Date

Attested

By R.P.A.D.

To,

M/s. Sikko Industries Limited, (Fertilizer Unit)
193/2 & 193/2/2,Ambica Estate,
Sanand-Viramgam Highway At- lyava,
Tal- Viramgam, Dist-Ahmedabad

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2 The Commissioner of Central Tax, Ahmedabad-North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad-

North.

4. The Asstt./Deputy Commissioner, Central Tax, Division-lll, Anmedabad-
North.

\/5: Guard File.

6. P.A.




